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I. INTRODUCTION 

After having been found guilty after jury trial of all charges against him, Chow moves for 
dismissal of the charges on grounds that the government violated his rights under the Due Process 
Clause by engaging in outrageous government conduct when it conducted its investigation of Chow and 
his associates. Chow claims that despite his “lack of criminal proclivity,” the FBI and U.S. Attorney’s 
Office targeted him and created a criminal enterprise around Chow. Chow Mot. at 16. He asserts that 
even though other defendants may have been engaged at the time in criminal activity, he was not and the 
government was aware of that. Due to the government’s alleged determination to prosecute Chow at 
any cost, it manipulated Chow into taking money and encouraged Chow’s associates to engage in 
criminal activity in which they would not have otherwise engaged. Chow contends that the undercover 
agent “fabricated” and “created” the crimes charged in the indictment [id. at 20, 21] by providing the 
contraband, and “manufactured the crimes for start to finish.” Id. at 15. Chow argues that the 
government’s conduct in the course of the investigation was “extreme and outrageous” and demands the 
dismissal of the charges against him a means of maintaining the integrity of the federal judiciary. Id. at 
7. 

Alternatively, Chow argues that even if the Court does not find that the manner in which the 
government conducted the undercover investigation rose to the level of a due process violation, it 
nonetheless amounted to government misconduct that warrants this Court’s exercise of its supervisory 
authority and dismissal of the charges. Chow additionally alleges that government agents and 
prosecutors engaged in misconduct in a variety of other contexts, and that these transgressions also 
warrant dismissal of the indictment. 

Chow’s claims are without merit. He offers scant citation to the record for his assertions and 

ignores the overwhelming evidence establishing that the government acted responsibly, effectively, and 

well within the bounds of the law when it undertook the challenge of investigating Chow and his 

criminal organization. Despite his broad assertions to the contrary, the record is replete with evidence 

showing that when the FBI embarked on this investigation, Chow and his associates had criminal 

backgrounds and propensities of which the government was aware; there was abundant individualized 

suspicion of criminal conduct on the part of Chow and his associates; and Chow and his associates were 
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ready, willing, able, and even eager to engage in criminal conduct with the undercover agent. As the 
agent started to gain Chow’s trust, Chow introduced the agent to his criminal associates for the purpose 
of their engaging in crimes with the agent - all to Chow’s financial benefit. Completely contrary to 
Chow’s argument here, the record shows that many of Chow’s associates were then-engaged in criminal 
activity and/or presented opportunities for criminal activity to the agent. 

In a number of instances, the agent actually had to decline offers of criminal activity. While in 
some instances - but not all - the agent provided the property that was the subject of the crime, such as 
money to be laundered or purportedly stolen goods, the defendants had the ready ability and 
wherewithal to make the crimes happen. Without any instruction from the government, they used their 
bank accounts to structure and launder money, came up with money to buy stolen goods and 
confederates to assist in the delivery of those goods, and apparently had the means to unload the goods. 
Chow’s associates were willing and substantial participants in the crimes, and Chow readily accepted 
payment for knowingly facilitating the crimes. In other instances, which Chow entirely fails to address 
in his motion, the defendants themselves provided money to launder, and firearms and drugs to sell. All 
of these criminal activities established the racketeering conspiracy in which Chow was a participant. 

The record, which is discussed in some detail below, establishes that the government was 
seeking to investigate a criminal enterprise overseen by Chow, an experienced, savvy, and dangerous 
criminal who employed a strategy of trying to insulate himself from any criminal liability. The 
investigatory techniques employed by the government were necessary, appropriate, and lawful under the 
circumstances. Far from creating crime where it did not exist or would not otherwise exist, the FBI 
utilized prudent and measured methods to gain entry into and evidence on an ongoing criminal 
enterprise. In sum, there is no basis whatsoever for this Court to find that the government’s conduct in 
the investigation violated constitutional standards. 

As to Chow’s remaining miscellaneous additional complaints of prosecutorial and law 
enforcement misconduct, each claim fails. Chow either provides no support whatsoever for his bald 
assertions or fails to address evidence in the record contrary to his claims. 
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II. DISCUSSION 

A. Applicable Law - United States v. Black 

“A prosecution results from outrageous government conduct when the actions of law 
enforcement officers or informants are ‘so outrageous that the due process principles would absolutely 
bar the government from invoking judicial processes to obtain a conviction.’” United States v. Pedrin, 
797 F.3d 792, 795 (9th Cir. 2015), quoting United States v. Russell, 411 U.S. 423, 431-32 (1973); see 
also United States v. Black, 733 F.3d 294, 302 (9th Cir. 2013). “This is an extremely high standard.” 
Black, at 302. Dismissing an indictment for outrageous government conduct is “’limited to extreme 
cases’ in which the defendant can demonstrate that the government’s conduct ‘violates fundamental 
fairness’ and is ‘so grossly shocking and so outrageous as to violate the sense of justice.’” Black, at 302, 
quoting United States v. Stinson, 647 F.3d 1196, 1209 (9th Cir. 2011). As the Ninth Circuit pointed out 
in Black, “there are only two reported decisions in which federal appellate courts have reversed 
convictions under this doctrine.” Id., citing United States v. Twigg, 588 F.2d 373, (3d Cir. 1978) and 
Greene v. United States, 454 F.2d 783 (9 th Cir. 1971). 

To meet this extremely high standard, “the Government’s involvement must be malum in se or 
amount to the engineering and direction of the criminal enterprise from start to finish.” United States v. 
Smith, 924 F.2d 889, 897 (9th Cir. 1991); see also Black, supra, 733 F.3d at 302. It also violates a 
defendant’s due process rights when the government uses “’excessive physical or mental coercion’ to 
convince an individual to commit a crime,” or when the government generates “new crimes merely for 
the sake of pressing criminal charges.” Black, at 302 (citations omitted). 

Acknowledging the challenges often faced by law enforcement, the courts have approved a wide 

variety of police practices and investigatory techniques. The government is permitted to infiltrate 

criminal organizations and to approach “persons already engaged in or anticipating criminal activity.” 

United States v. So, 755 F.2d 1350, 1353 (9th Cir. 1985), citing United States v. Marcello, 731 F.2d 

1354, 1357 (9th Cir. 1984) and United States v. O’Connor, 737 F.2d 814, 817-18 (9th 1984). It is not 

outrageous where, “when the government conduct occurred the defendant was involved in a continuing 

series of similar crimes, or . . . the charged criminal enterprise was already in progress at the time the 

government agent became involved.” United States v. Bogart, 783 F.2d 1428, 1437 (9th 1986), vacated 
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on other grounds with respect to one defendant sub nom. 

In addition, “in order to apprehend those engaged in serious crime, government agents may 
lawfully use methods that are neither appealing nor moral if judged by abstract norms of decency.” 
Bogart, supra, 783 F.2d at 1438. For instance, informants and undercover agents “must be permitted, 
within reason, to assume identities that will be convincing to the criminal elements they have to deal 
with.” United States v. McQuin, 612 F.2d 1193, 1196 (9th Cir. 1980). This is the case even where, to 
be convincing, the agents or informants must “do and say things that are generally deplored in more 
civilized parts of our society.” Id. 

In Bogart, the Ninth Circuit noted various approved investigatory techniques, including using 
“artifice and stratagem to ferret out criminal activity;” [citing Sorrells v. United States, 287 U.S. 435, 
441 (1932)]; when working undercover, supplying contraband “to gain the defendant’s confidence;” 
[citing Russell, supra, 411 U.S. at 432]; and providing “necessary and valuable items to further an 
existing conspiracy.” [citing United States v. Lomas, 706 F.2d 886, 890-91 (9th Cir. 1982)]. Bogart, at 
1438. Agents and informants may supply the contraband or drugs at issue in the offense [see United 
States v. Smith, 924 F.2d 889, 897 (9th Cir. 1991), citing Hampton v. United States, 425 U.S. 484, 489 
(1976)], or provide money for suspects to launder. See So, at 1354 (government provided the funds and 
opportunity to launder money). 

As the Supreme Court noted in Russell, supra, 411 U.S. at 432, investigation and infiltration of 
some criminal organizations is particularly challenging. For instance, it observed that “[t]he illicit 
manufacture of drugs is not a sporadic, isolated criminal incident, but a continuing, though illegal, 
business enterprise. In order to obtain convictions for illegally manufacturing drugs, the gathering of 
evidence of past unlawful conduct frequently proves to be an all but impossible task.” Id. The Court 
found that as result, 

in drug-related offenses, law enforcement personnel have turned to one of 
the only practicable means of detection: the infiltration of drug rings and 
a limited participation in their unlawful present practices. Such infiltration 
is a recognized and permissible means of investigation: if that be so, then 
the supply of some item of value that the drug ring requires must, as a 
general rule, also be permissible. For an agent will not be taken into the 
confidence of the illegal entrepreneurs unless he has something of value to 
offer them. Law enforcement tactics such as this can hardly be said to 
violate ‘fundamental fairness’ or ‘shocking to the universal sense of 
justice.’ 
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Id. 

In Black, the Ninth Circuit held that “[t]here is no bright line dictating when law enforcement 
conduct crosses the line between acceptable and outrageous, so ‘every case must be resolved on its own 
particular facts.’” Black, supra, 733 F.3d at 302. The Court identified six factors as relevant to whether 
the government’s conduct in a particular case was outrageous: 

(1) the known criminal characteristics of the defendants; 

(2) individualized suspicion of the defendants; 

(3) the government’s role in creating the crime of conviction; 

(4) the government’s encouragement of the defendants to commit the offense conduct; 

(5) the nature of the government’s participation in the offense conduct; and 

(6) the nature of the crime being pursued and necessity for the actions taken in light of 
the nature of the criminal enterprise at issue. 

Id. at 303. The Court advised that “[t]hese do not constitute a formalistic checklist, but help focus our 
analysis of the totality of circumstances. Id. at 304. Below the government applies each of the six Black 
factors to the facts in the instant case. 

B. Applying the Black Factors To The Instant Case 

i. Black Factor 1: Known criminal characteristics of defendants 

One factor identified in Black addresses “whether a defendant had a criminal background or 
propensity the government knew about” when it initiated its undercover operation. Black, supra, 733 
F.3d at 304. In Black, the government “knew nothing about the defendants or their criminal inclinations 
or experiences” until the confidential source proposed the stash house robbery to them. Id. at 305. 

This was a concern for the Black Court, but its concerns were “mitigated to a large degree” 
because the defendants told the confidential informant “very early and often that they had engaged in 
similar criminal activity in the past, in conversations that were recorded on tape.” Black, supra, 733 at 
307. “Therefore, even though it weighs in the defendants’ favor that the government had no knowledge 
of any past criminal conduct by any of the defendants” when the Cl brought the defendant to the first 
meeting with the undercover agent, the defendants’ “repeated representations that they had engaged in 
related criminal activity in the past quickly supplied reasons to suspect they were likely to get involved” 
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in the stash house robberies proposed by the CL Black, supra, 733 F.3d at 307. 

In the instant case, the government had a wealth of knowledge about Chow’s past criminal 
conduct when it began its undercover operation into Chow and the Chee Kung Tong (CKT). Indeed, at 
least some of the government’s knowledge about Chow’s past criminal conduct came from Chow 
himself, when he testified in 2002 for the government against his former co-conspirator Peter Chong, 
well before the government initiated the instant undercover operation in 2010. For example, as early as 
2000, Chow admitted to the government that he had previously been involved in heroin trafficking 
(Bates US 607963) 1 , cocaine trafficking (Bates US 607964), loansharking (Bates US 607965), and 
weapons trafficking (Bates US 607976). In 2002, just prior to Chong’s trial, Chow admitted to 
soliciting the murders of gang rivals (Bates US 609782). 

Moreover, prior to beginning its undercover operation in 2010, the government had a wealth of 
knowledge about the past criminal conduct of numerous individuals associated with the CKT. For 
example, the Court will recall that during trial, numerous photographs were offered into evidence from 
Chow’s induction ceremony in 2006 when he became Dragonhead of the CKT. Trial Exhibits 8-001 to 
8-105. Five of the individuals attending that ceremony were identified by trial witnesses as having been 
later indicted together in 2008 on federal ecstasy and marijuana trafficking charges: Thau Benh Cam, 
Leon Kwan, Songfa Gong, Peng Li, and Ricky Chuong. (Gong, Li, and Chuong were identified by LBI 
Special Agent Emmanuel Pascua. Vol. 22, pgs. 4076-77. 2 The remaining two, Thau Benh Cam and 
Leon Kwan were identified by Cam when Cam testified as a cooperating witness. Vol. 20, pg. 3451-52, 
3495-96.). In other words, by the time the government started its undercover operation into Chow and 
the CKT in 2010, it had already brought criminal charges against five individuals who were present at 
Chow’s induction ceremony as CKT Dragonhead. See Indictment, Docket No. 1, CR-08-0461-PJH, 
United States v. Chayasith, et. al. (N.D.Cal. July 15, 2008); Complaint, Docket No. 1, CR-08-00342- 
MCE, United States v. Cam, et. al. (E.D.Cal. July 14, 2008). 3 This is a far cry from the situation in 

1 Unless otherwise noted, all citations identified by Bates stamp number refer to materials that 
have previously been turned over to the defendants as part of the government’s discovery obligations. 

2 Unless otherwise indicated, all citations to “Vol.” refer to trial transcripts, identified by their 
volume number. 

3 Nor can counsel for the defendant claim ignorance of the significance of these previously 
charged cases; counsel for the defendant represented the captioned defendant, Santisouk Chayasith, in 
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Black, where the government had no information about the criminal backgrounds of any of its 
defendants before it started its undercover operation. Black, 733 F.3d at 305. 

On top of this, numerous defendants in this case, including Chow, boasted to undercover agents 
that they had engaged in criminal activity in the past. Indeed, the first undercover who approached 
Chow in this case, using the alias Jimmy Chen, testified that his cover story for initially approaching 
Chow was specifically because of Chow’s past involvement in gang activities: 

Q. Who is Jimmy Chen? Who's the person that you were portraying in this 
investigation? 

A. My role was that of a businessman that has a very strong interest, because I saw 
Mr. Chow on the History Channel, depicting him as a leader of a gang in the San 
Francisco area. And I was very interested in his persona as a speaker on that 
show; and also I was very interested in his background in the underworld. 

Q. So you were posing as — sort of as a fan? 

A. Yes. 

Vol. 8, p. 1134. Chow, for his part, was only too willing discuss his own past criminal conduct with 
Chen, from the very outset of their relationship. For instance, in Chow’s first meeting with Chen in 
2010, at a Chinese restaurant in Chinatown, Chow told Chen that, among other things, Chow had 
previously been an “enforcer” for the Italian mob; Chow had the ability to “bring over 150 people on his 
command if trouble arises”; and that Chow had the ability to traffic in large quantities of narcotics if he 
wanted to (but that he wanted to lead a “clean life.”) Vol. 8, pp. 1142-1145. A few weeks later, in their 
third meeting, while walking through Chinatown on their way to the same Chinese restaurant, Chow 
pointed out illegal gambling parlors to Chen, and described to Chen how Chow and his underlings used 
to “collect protection money” around Chinatown. Id. at 1151. In subsequent meetings with Chen, 
Chow discussed how in the past he had opportunities to traffic in counterfeit cigarettes, and repeatedly 
told Chen that he could “get back into the business,” meaning illegal activity, if he wanted. See, e.g., Id. 
at 1180-81, 1184, 1196. In short, Chow made “repeated representations” to Chen that he had engaged 
in related criminal activity in the past, which, as the Black court noted, can be enough to justify the 
government’s initiation and continued use of an undercover operation. Black, 733 F.3d at 307 


United States v. Chayasith, et. al. 
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Nor was Chow the only member of his entourage to boast about having previously been involved 
in criminal activity. For example, in February of 2011, before a single undercover money laundering 
transaction had taken place in this case, Chow’s co-defendant and fellow CKT member Kevin Siu 
bragged to an undercover agent, UCE 4599 (herein referred to by his alias, “Special Agent David 
Jordan” or “SA Jordan”) that Siu had previously been a pimp for many years in San Francisco. Bates 
US 608148. Later that evening, Siu put a gun and a bag of cocaine on a hotel room table in front of 
Jordan, and told Jordan that he had the ability to provide multiple kilograms of cocaine if the undercover 
was interested. Vol. 8, p. 1290-91. Indeed, as set forth in the affidavit of FBI Special Agent 
Emmanuel Pascua in Support of the Criminal Complaint, not only Chow, but several of his associates 
and subsequent co-defendants had criminal histories. Docket No. 1-1, at 3-15. This is something Chow 
entirely fails to address in his motion. Understandably so, given that it undermines his argument that the 
government targeted law-abiding citizens going about their legitimate business and lured them into 
criminal activity in which they never would have otherwise engaged, 
ii. Black Factor 2: Individualized suspicion 

“Whether the government had reason to suspect an individual or identifiable group before 
initiating a sting operation is an important consideration.” Black, supra, 733 F.3d at 304. However, 
“[t]he government need not have individualized suspicion of a defendant ‘s wrongdoing before 
conducting an undercover investigation.” Id. 

In fact, in Black, the Court noted that “the government does not contend that it had any 

individualized suspicion of any of the defendants as being involved in stash house robberies when it 

dispatched the Cl into the field to find persons willing to do such a robbery.” Id. at 305. The Court 

further noted that “[i]n some cases where the government did not suspect a particular individual, it has 

focused on a category of persons it had reason to believe were involved in the type of conduct being 

investigated.” Id. at 304. As an example of permissible conduct, the Black Court cited United States v. 

Garza-Juarez, 992 F.2d 896, 899-900 (9 th Cir. 1993), where, based on a tip that a Hispanic male at a 

swap meet had illegally sold an assault-type firearm, an undercover agent went to a swap meet looking 

for Hispanic males and came upon the defendant, who appeared to be selling firearms in numbers 

exceeding those of a professed gun collector. The government then lured him into the faked sale of 
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illegal weapons. See, Black, at 304. 

It should be noted that in assessing whether the government’s conduct was outrageous in any 
given case, “the relevant question is what the government knew when it was setting up the sting, not 
what it learned later.” Pedrin, supra, 792 F.3d at 797. Citing to its decision in Black, the Pedrin Court 
stated that “the question is not whether a defendant in fact ‘may be been predisposed to commit a stash 
house robbery.’ [citing Black, supra, 733 F.3d at 306 n.9]. Rather, it is whether the government had 
reason to believe, in light of what it knew as it was setting up the sting, that a defendant was so 
predisposed.” Pedrin, at 797. “What the government learns only after the fact cannot supply the 
individualized suspicion that is necessary to justify the sting if the government had little or no basis for 
such individualized suspicion when it was setting up the sting.” Id. In Pedrin, the Court found no 
outrageous government conduct in a stash-house robbery sting operation where “the government knew 
enough about Pedrin as it was setting up the sting to eliminate the possibility that ‘it sought to 
manufacture a crime that would not have otherwise occurred.’” Id., quoting Black, at 307. The Court 
noted that one of Pedrin’ s conspirators reached out to the government and not vice versa, Pedrin readily 
agreed to participate in the robbery, and Pedrin supplied plans and materials. Id. “This provided a 
sufficient basis for the government to infer that Pedrin had a predisposition to take part in the planned 
robbery.” Id. 

In this case, FBI Special Agent William Wu testified at length about what the government knew 
about Chow and the CKT before initiating its undercover investigation in 2010. Specifically, Wu 
testified about his role in investigating the 2006 murder of Allen Leung. In the course of that testimony, 
Wu testified that between 2003 and 2005, Allen Leung had told law enforcement that: 

• Chow wanted to takeover Leung’s position as leader of the CKT; Vol. 3, p. 425, 

• Chow was extorting Leung and the Hop Sing Tong for $150,000; Id. 

• If the Hop Sing Tong did not pay Chow the $150,000, Chow threatened to send his underlings to 
“talk” to Leung; Id. 

• Leung felt threatened by Chow as a result; Id. 

• Red paint had been thrown on the doors of tongs in Chinatown other than the Hop Sing Tong, 
which Leung believed was orchestrated, possibly by Chow, to falsely implicate the Hop Sing 
Tong; Id. 
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In addition to the information received from Leung, Wu testified that San Francisco Police 
Department (“SFPD”) officers had observed Chow associating with suspected Wo Hop To gang 
members. Id. Wu further testified that two shots had been fired into the Hop Sing Tong, and that the 
SFPD suspected Chow’s associate Raymond Lei being involved. 4 Id. at 499. Wu also testified that law 
enforcement was aware in 2005 that an individual named either Simon or Steven Rouan had been 
threatened by Chow. Id. at 495. Wu further testified that as a result of all of this information, the FBI 
withdrew its support for an S-Visa application that would have potentially granted Chow permanent 
residency status. Vol. 3, p. 423. 

This, the government submits, would have been more than enough “individualized suspicion” to 
initiate an undercover investigation into Chow. After all, as Wu testified, it was enough for the FBI to 
withdraw its support for immigration status for a former cooperating witness. But Leung and the SFPD 
were not the sole bases for the government’s individualized suspicion that Chow had returned to a life of 
crime. To the contrary, the government had reporting from numerous different sources alleging that 
Chow and the CKT were engaging in criminal activity. Many of those source reports were summarized 
in an application for a pen register submitted by the government in 2007 on Chow’s telephone. Excerpts 
of that 2007 pen register application are attached to this motion as Exhibit 1. Because the pen register 
application was submitted under seal, and because it described source information as well as law 
enforcement means and methods, the government submits Exhibit 1 under seal. However, for the 
purposes of responding to the instant motion, and for the Court’s benefit, the government provides a 
general, sanitized summary of Exhibit 1 below. 5 

In short, as set forth in the pen register application, sources reported to the government no later 
than April of 2007 that Chow had been associating with Raymond Lei, whom sources alleged was 
involved in extortion and illegal sports gambling with a book value over $1,000,000. Sources alleged 


4 A subsequent witness, retired SFPD inspector Jameson Pon, testified that Leung received an 
anonymous letter after the two shots were fired into the Hop Sing Tong. The letter accused Leung of 
being a weak leader: “Someone opened fire at their front door, but you just chickenshit. No response to 
it. Just keeping your mouth quiet. Having this kind of leader make all the Tong lose faith. I have a poem 
to dedicate to you. It says, "You should be embarrassed for a thousand years, and your reputation stink 
for 10,000 years. Vol. 6, p. 1053. 

5 The government does not in any other way waive its rights or ability to argue in the future that 
such source information should remain under seal. 
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that Chow and Lei had conspired to extort the Hop Sing Tong for over $100,000, and had also organized 
an extortion of the Imperial Dragon Restaurant in Chinatown (formerly the Golden Dragon). Law 
enforcement was also aware that Chow had been observed in 2007 driving a Mercedes Benz registered 
to Xiu Liang, a/k/a Elaine Liang, and that, according to source information, Liang was connected to 
individuals engaged in criminal activity. Sources further alleged that an individual named Serge Gee, 
who was Chow’s nephew, was selling ecstasy out of the registered address where the above-described 
Mercedes was registered. 6 Sources had also reported that Thau Benh Cam was a high-level Hop Sing 
Tong member in Sacramento who was involved in ecstasy trafficking, and that Cam and Chow had been 
in frequent telephonic contact with each other. 7 Sources further alleged that Chow had been seen at a 
suspected brothel, Millenium Therepeutic in Oakland, shortly before the murder of Allen Leung, and 
that Millenium Thereapeutic was a location where Chow and others often discussed narcotics 
trafficking. 8 See Exhibit 1 at pgs. 8-13. Sources had also provided information by no later than October 
of 2010 to the government that Chow had reunited old members of the Hop Sing Tong in 2005 in an 
effort to revive the group and start committing crimes again. See Exhibit 2 at pgs. 19-21. 9 

In short, opening an undercover investigation into Chow in 2010 was not some sort of vindictive 
vendetta, as Chow would have this Court believe. It was a calculated, well-justified, and entirely 
appropriate action by the government based on the information available to it at that time. Indeed, given 
both the depth and the breadth of the information in the government’s possession by 2010 regarding 
both Chow and the CKT, it may well have been outrageous misconduct if the government had not 


6 Elaine Liang and Serge Gee, discussed further below, were charged as co-defendants with 
Chow in the instant case. 

7 Thau Benh Cam, as discussed in further detail above, was charged in 2008 with ecstasy 
trafficking and testified at trial against Chow. 

8 Millenium Thereapeutic, the Court may recall from trial, is owned and operated by Leslie Yun, 
one of Chow’s co-defendants in the instant case. Vol. 10, p. 1458. Yun used the location to meet with 
UCE 4599 to set up multiple drug trafficking, cigarette trafficking, and money laundering deals 
involving UCE 4599, Chow, Yun, Pau, co-defendant George Nieh, and others. See, e.g. Vol. 10, pp. 
1480-83 (describing July 19, 2012 meeting between UCE 4599, Nieh and Yun at Millenium Therapeutic 
to discuss money laundering and cigarette trafficking transactions). 

9 Exhibit 2 is a grand jury transcript that was provided to the defense in discovery pursuant to 
this Court’s protective order as Jencks material for a potential government witness; the witness, 
however, was never called, and his grand jury testimony remains sealed. Accordingly, the government 
files Exhibit 2 under seal as an attachment to its motion response. 

U.S. OPPOSITION TO MOTION TO DISMISS 
14-CR-0196 CRB 11 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1471 Filed 06/14/16 Page 16 of 41 


opened an undercover investigation by then. 

iii. Black Factor 3: Government’s role in creating the crime 

In Black, the Ninth Circuit found that it is relevant “whether the government approached the 
defendant initially or the defendant approached the government agent, and whether the government 
proposed the criminal enterprise or merely attached itself to one that was already established and 
ongoing.” Black, supra, 733 F.3d at 305. 

As an example of conduct that is acceptable, the Black Court cited United States v. Bagnariol, 
665 F.2d 877, 882 (9th Cir. 1981). An agent posed as a head of a fictitious company who made it 
known that he was interested in meeting politicians who, for a substantial fee, would assure passage of 
legislation helpful to the company. The government did not have an individualized suspicion in advance 
of the undercover operation regarding the defendants who ended up rising to the bait. “The government 
had created the fictional scheme, made the initial contact with persons not known to be actually involved 
in corrupt political activities, but by baiting a pool of potential candidates for a bribe surfaced these 
defendants. Any qualms we had about this tactic were mitigated, however, because ‘[o]nce the 
government had set the bait, appellants responded without further inducement by the government.” 
Black, supra, 733 F.3d at 306. 

In Black, the Court found that “[h]ere, too, the government created the proposed crime, initiated 
contact with the defendants through the Cl’s approach to [defendant] at the Glendale bar, and set the bait 
- all without any previous individualized suspicion - or even knowledge - about the defendants’ 
criminal history or activities.” Black, supra, 733 F.3d at 306. The Court noted that this went “beyond 
the government’s more nuanced approach in Bagnariol of targeting people actually known to be 
involved in gambling and politics, creating a fictitious corporation the crooked politicians could 
approach with their own illicit scheme to pass a favorable gambling bill.” Id. at 306-07. In Black, “the 
government tried to recruit from a more generalized population, and for a robbery of the government’s 
design.” Id. at 307. 

The Court stated that “the government’s role in creating the crime was quite strong, raising 

concerns that it sought to manufacture a crime that would not have otherwise occurred.” Black, supra, 

733 F.3d at 307. The Court held, however, that its concerns were mitigated by several facts. As 
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mentioned previously, once the Cl proposed the stash house robberies, the defendants mentioned that 
they had engaged in similar activity in the past. Id. Further, the record showed that once the Cl set his 
bait, the defendants “responded without further inducement by the government.” Id. “Instead, they 
responded with enthusiasm. They were eager to commit the fictional stash house robbery, and they 
joined the conspiracy without any great inducement or pressure from the government.” Id. The Court 
further noted that in fact, the defendants before the Court in the appeal were recruited by other 
defendants, not by the Cl or the undercover agent. Id. 

In this case, the evidence offered at trial overwhelmingly demonstrated that when the 
government initiated its undercover investigation in 2010, it was attaching itself to a criminal enterprise 
that Chow and his associates had already established and had been operating since at least as early as 
2004. For instance, Kam Wong testified at trial that in 2004, he attended a meeting with his “street 
brothers” at the Parkway Lounge bar in Oakland, California. The meeting was called by Chow, and 
Wong and a number of other Chow’s associates were present, including, among other individuals, co- 
defendant Andy Li. The purpose of the meeting was so that Chow could encourage everyone to “come 
back home,” which, as Wong described it, meant that Chow wanted to revive the Hop Sing Tong and 
run it in the same manner that he ran his criminal organization in the 1990s. Vol. 17, pp. 2735-2741. 
That was approximately six years before any undercover agents met Chow. 

Along similar lines, Thau Benh Cam testified at trial that he attended Chow’s induction 

ceremony as Dragonhead of the CKT in August of 2006. At Chow’s request, Cam brought 40 to 50 

“boys” to Chow’s induction ceremony to “show support and power” for Chow, and that those “boys” 

were subsequently sworn into the CKT themselves. Cam further testified that “most” of the individuals 

that he brought into the CKT at Chow’s request were involved in criminal activity, including “robbing 

marijuanas [sic], weed houses, and selling drugs, and selling guns, and drive by-shootings.” Vol. 20, pp. 

3549-57. Cam also testified about how shortly after Chow got out of prison ( i.e . approximately 2005), 

Chow introduced Cam to numerous individuals involved in criminal activity. Vol. 20, pp. 3458-60, 

3469. Among the individuals that Chow introduced to Cam were Chow’s co-defendants Andy Li and 

Joe Chanthavong , the latter with whom Cam engaged in drug trafficking and weapons trafficking Id. at 

3469-71. Around this time, Chow also introduced Cam to Raymond Lei so that Cam and Lei could 

U.S. OPPOSITION TO MOTION TO DISMISS 
14-CR-0196 CRB 13 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1471 Filed 06/14/16 Page 18 of 41 


engage in ecstasy trafficking. Id. at 3461-63. It is worth noting that the manner in which Chow 
introduced Cam in 2005 to individuals in his organization who were involved in criminal activity is 
similar to the manner in which Chow later introduced David Jordan in 2011 through 2014, and to some 
of the same individuals, no less (such as Chanthavong and Li). 

Moreover, Cam testified about how around the same time period, i.e. 2004 and 2005, he and 
Chow frequented Millennium Therapeutic in Oakland, which Cam identified as being owned by co- 
defendant Leslie Yun, and that Millenium Therapeutic also engaged in prostitution. Id. at 3461. Cam 
also explained how Chow used Yun’s massage parlor as a secure location to plan criminal activities with 
his associates, including the murder of Allen Leung Id. at pp. 3469, 3521. In short, the network of 
individuals that undercover agents were invited into in 2010 by Chow had been in existence since no 
later than 2005. This criminal enterprise was not engineered by the government; it was engineered by 
Chow. 

Had this been an enterprise hatched entirely by the government, then surely along with arguing 
outrageous government misconduct Chow would have raised an entrapment defense during trial. But he 
did not. Outrageous government misconduct and entrapment are of course two distinct defenses; one is 
a legal defense for the Court to consider, the other is a factual defense for the jury. Nonetheless, the fact 
Chow elected not to argue entrapment is something that this Court can and should consider in 
determining whether the criminal enterprise at issue was created entirely by the government, or merely 
an ongoing, already established one to which the government merely attached itself. 

iv. Black Factors 4 and 5: Government’s encouragement of defendants and 

participation in crime 

The next two Black factors - the government’s encouragement of the defendants, and the 

government’s participation in the crime - pertain to the government’s conduct once defendants agree to 

the scheme and begin its implementation. Black, supra, 733 F.3d at 308. In Black, the Ninth Circuit 

held that “[t]he extent to which the government encouraged a defendant to participate in the charged 

conduct is important, with mere encouragement being of lesser concern than pressure or coercion.” Id. 

In finding that the government’s conduct in that case did not violated the defendants’ due process rights, 

the Black Court found “there was no evidence that the government engaged in inappropriate activity, 
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threats or coercion to encourage defendants to engage in the robbery. Instead, the government proposed 
the stash house robbery, and the defendants eagerly jumped at the opportunity.” Id. See also, Shaw v. 
Winters, 796 F.2d 1124, 1125 (9th Cir. 1986)(“While there is no evidence that Shaw had dealt in food 
stamps before, once they were available he purchased them willingly and without pressure.”); United 
States v. Marcello, 731 F.2d 1354, 1359 (9th Cir. 1984)(no improper government conduct where the 
informant “did not coerce the defendants, but merely tempted them with an opportunity and . . . they took 
the bait.”) 

The court examines facts such as the duration of the government’s participation in the criminal 
enterprise, “with participation of longer duration being of greater concern than intermittent or short-term 
government involvement.” Id. The court also looks at the nature of the government’s participation “ — 
whether the government acted as a partner in the criminal activity, or more as an observer of the 
defendant’s criminal conduct - including any particularly offensive conduct taken by the government 
during the course of the investigation.” Id. Finally, courts have examined the necessity of the 
government’s participation in the criminal enterprise “ — whether the defendants would have had the 
technical expertise or resources necessary to commit such a crime without the government’s 
intervention.” Black, supra, 733 F.3d at 309. See also, United States v. Lomas, supra, 706 F.2d at 891 
(9th Cir. 1983)(noting that “[i]n the two cases in which federal appellate courts have squarely upheld an 
outrageous government conduct argument [ Twigg and Greene ], the defendants would not have had the 
capacity to commit the crimes with which they were charged without the government’s assistance.) 

In the instant case, the government’s participation in the crimes committed by Chow and his 

associates did not come anywhere close to the government agents engineering and directing the criminal 

enterprise from start to finish as Chow alleges. As shown above, as David Jordan gained Chow’s trust, 

Chow introduced UCE 4599 to numerous criminal associates. It was already known to the agents or 

became readily apparent that many of the associates to whom Chow introduced David Jordan were at the 

time engaged in illegal activity and/or had criminal records. Nieh, Siu, Chanthavong, and Li, among 

others fall into that category. Chow introduced other associates who wanted to get involved in David 

Jordan’s criminal enterprise, including Chiu, Tina Liang, Tilton, Elaine Liang, Yun, Pau, and Keith 

Jackson. Some of these associates brought in others engaged in illegal conduct to David Jordan. 
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For instance, Keith Jackson introduced David Jordan to Leland Yee; Li drew Nhingsavath into money 
laundering with Jordan. Once these introductions were made, Jordan engaged in a criminal conduct 
with Chow and his associates with no coercion or persuasion needed. For instance, within fifteen 
minutes of being introduced to Leslie Yun, David Jordan and Yun were openly engaging in conversation 
about illegal activity. Vol. 10, p. 1467. Chow readily made the introductions, knew that the 
introductions were for the purpose of engaging in illegal activity, and his associates were eager to deal 
with Jordan. For instance, as Chow continued to act as a middleman between Jordan and Tina Liang in 
the first alcohol transaction, Chow told Jordan that he was “down with the outlaw thing,” and knew that 
the money being used to pay for his meals was coming from ill-gotten gains. Vol. 10, pp. 1417-18. 

The nature of the criminal activities in which David Jordan engaged with these ready and willing 
participants was well within the scope of proper investigatory conduct. While Jordan was a participant 
to one degree or another in some of the crimes committed by Chow and his associates, he was by no 
means the sole consistent driving force. Further, Chow’s associates demonstrated that they had the 
technical expertise or resources necessary to commit such crimes without the government’s intervention. 
In some instances, Jordan was a passive participant in crimes initiated and performed by the defendants. 
For example, for the money laundering in which Jordan engaged with Li, Nhingsavath, Elaine Liang, 
Serge Gee, and other defendants, the defendants themselves supplied the money to be laundered, which 
were the illegal proceeds of their narcotics trafficking. Vol. 11, pp. 1561-62, 1584-86, 1610-11, 1621- 
26; Vol. 12, p. 1664; Vol. 21, pp. 3937-43; Trial Exhs. 40-001(C), 40-7730. Jordan simply provided the 
fictitious service of moving their money from the East Coast to the West Coast. The defendants 
delivered large sums of cash to Jordan’s purported associates (other FBI undercover agents) in Boston, 
New Jersey, and Atlanta, and Jordan delivered the cash minus a fee to the defendants in San Francisco. 
Id. 

When it came to guns and drugs, Jordan was simply the purchaser. Regarding drugs, the 

defendants sought out Jordan as a partner, source, and purchaser of drugs. See e.g., Vol. 8, 1288-1288- 

1296, 1306, 1399; Vol. 10, pp. 1498-1501, 1561; Vol. 12, pp. 1652-54. For the firearms, all Jordan had 

to do was indicate that he was interested in purchasing firearms [see e.g., vol. 10, pp. 1451-52], and 

Nieh, Li, Chanthavong, Keith Jackson, Brandon Jackson, and Sullivan came up with the guns and 
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delivered them to Jordan. See e.g., Vol. 10, 1451-52, 1512-17; Vol. 11, pp. 1563-64, 1582, 1588. The 
deals were not complicated; the defendants showed up with the guns and delivered them to Jordan. See 
e.g., Vol. 12, p.1651. The defendants were the active participants who readily supplied the firearms and 
illegal substances. They apparently had sources of supply for the firearms, and in the case of Siu, Li, 
and Chanthavong, they themselves were engaged in marijuana growing and cocaine trafficking. Vol. 8, 
pp. 1288-94; Vol. 9, p. 1399, 1422; Vol. 10, pp. 1495; Vol. 11, pp. 1524-26, 1561-62, 1564-65. As the 
investigation was concluding and the takedown was imminent, Sullivan and Brandon Jackson came up 
with $275,000 to purchase 10 kilograms of cocaine from Jordan’s purported source of supply. Vol. 12, 
p. 1665. 

In other activities with Chow and his associates, David Jordan was a more active partner, but still 

not the sole driving force. For instance, the first criminal activity in which Jordan participated with 

Chow and his associates was the reverse money laundering where Siu, Nieh, Chiu, Yun, and Pau 

laundered cash for Jordan through their bank accounts. In this instance, the government supplied the 

purported contraband - cash that was supposedly proceeds of Jordan’s drug and gambling operations - 

as part of establishing Jordan’s bona fides and testing whether Chow and his associates had the 

inclination and means to perform illegal services for Jordan. They responded without hesitation and 

readily supplied the means to perform the service. Jordan simply delivered cash to the defendants, and 

typically did so in his hotel room where the transaction could be audio and video recorded. Vol. 9, pp. 

1338-1341; Vol. 12, pp. 1655-58. As demonstrated in the testimony of IRS Special Agent Bryan Wong 

and the summaries he prepared showing his analysis of bank records and the movement of money, each 

of the defendants had the initiative and wherewithal to use their bank accounts to structure deposits of 

the cash and then route the money back to Jordan in the form of checks or wire transfers to Jordan’s 

fictitious business account. Vol. 21, pp. 3932-36, 3943-44; Trial Exhs. 40-001(A) and (B). Thus even 

though the government supplied the property that was the subject of the crime, the defendants actively 

ran with and carried out the crime without any further participation or prompting from Jordan. See, 

United States v. Russell, supra, 411 U.S. 423, 432 (1973)(“agent will not be taken into the confidence of 

the illegal entrepreneurs unless he has something of value to offer them”); United States v. So, supra, 

755 F.2d at 1353-54 (no outrageous government conduct where the government provided the funds and 
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opportunity to launder money). 

Similarly, in Jordan’s sale of purportedly stolen cigarettes to Yun and Pau, and the sale of 
purportedly stolen high-end liquor to defendants Tina Liang, Tilton, Jane Liang, So, and Ma, the 
government was an active participant in terms of supplying the property that was the subject of the 
crime. But, as with the cash supplied for laundering, these items were not contraband or hard-to-obtain 
items. The performance of the crime - delivering the items to the defendants in trucks and receiving 
cash from the defendants - was not particularly complex or sophisticated. For instance, Jordan testified 
about the first liquor transaction with Tina Liang and Tilton, which involved Jordan and Nieh pulling 
into a parking lot in a truck containing cartons of Hennessey XO, Tilton taking tastes from two bottles to 
ensure the liquor was not counterfeit, and Tilton giving Jordan $30,000 in cash. Vol. 10, pp. 1436-42. 
The delivery of cartons of Johnnie Walker Blue Label scotch to the back door of New Asia restaurant 
was no more complicated. See e.g., Vol. 10, pp. 1476-78. Jordan similarly described the three sales of 
purportedly stolen cigarettes to Yun and Pau in New York City. See e.g., Vol. 10, pp. 1482-88. 
Moreover, the defendants were readily able to come up with the means and money to perform the crimes 
and apparently had the means to dispose of the goods they were purchasing. As an example, in a 
conversation early in her relationship with David Jordan, Leslie Yun told Jordan that she had a buyer for 
100 master cases of cigarettes. Vol. 10, pp. 1482-84. The government had nothing to do with those 
aspects of the criminal enterprise. 

As such, the crimes here were not comparable to those in Twigg and Greene, where the courts 

found the nature of the government’s participation exceeded acceptable limits. For instance, in United 

States v. Twigg, supra, 588 F.2d at 380-81, the DEA agent solicited a former felon to open a drug lab, 

provided 20% of the chemicals, arranged favorable supply terms for more chemicals, directed the 

operation of the lab, located a production site, and solved technical problems. In addition, the 

defendants had insufficient technical expertise to run the lab without the DEA’s assistance. See also, 

Greene v. United States, supra 454 U.S. at 786-87 (government agent re-established contact with 

defendants after previous arrest on bootlegging charges, then for two years was involved in defendants’ 

illegal still by offering to supply materials, an operator and location for the still; supplying sugar at 

wholesale prices; and purchasing the still’s entire output); Lomas, supra, 706 F.2d at 891 (in a case 
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finding no outrageous government conduct, the Ninth Circuit noted that the capacity of defendants to 
engage in criminal conduct did not depend wholly upon the assistance of the government). Nothing of a 
comparable nature took place here. 

As to the length of the investigation, in this case the duration was substantial out of necessity 
because the investigation took time to develop. David Jordan was first introduced to Chow in the fall of 
2010, a few months after the FBI undercover agent known as Jimmy Chen met Chow. Vol. 8, pp. 1132- 
33, 1259-60. Jordan delivered the first bags of cash to be laundered to Nieh and Siu on March 19, 2011. 
Vol. 12, pp. 1657-58; Trial Exh. 40-001(A). The defendants started delivering narcotics proceeds to 
Jordan for laundering in May of 2013. Vol. 12, p. 1660. UCE 4599 was purchasing firearms from the 
defendants in 2012 and 2013. E.g., Vol. 11, p. 1514; Vol. 12, pp. 1646-62. The takedown and arrests in 
the case took place on March 25-26, 2014. Vol. 12, 1665-66; Docket Entries for March 26, 2014. As 
discussed in the next section, the duration of the investigation was, in part, due to the fact that 
undercover agents were engaged in the difficult task of infiltrating a criminal enterprise made up of 
individuals who were experienced and wary of outsiders and who were trying to protect their leader, 
Chow. Any such investigation can necessarily take substantial time. 

The ongoing results of the investigation explained and justified the length of the investigation. 

As Jordan explained, the objective of the investigation was to investigate Chow’s criminal enterprise 

and gain intelligence on it. Vol. 12, p. 1726. As Jordan continued to be involved and develop his 

relationship with Chow, opportunities for criminal activity with Chow and his associates kept presenting 

themselves. As just some examples, Chow introduced Jordan to Nieh, who told Jordan he wanted to 

launder money for Jordan [vol. 9, pp. 1311, 1328]; Chow arranged for Siu to launder money for Jordan 

[vol. 9, 1296, 1303, 1325-30]; Chow and Nieh then arranged for Chiu to replace Siu in providing money 

laundering services for Jordan [vol. 9, 1371-79]; Chow introduced Jordan to Chanthavong, who wanted 

Jordan to invest in a marijuana grow, and from whom Jordan subsequently purchased marijuana, 

cocaine, and firearms [vol. 9, pp. 1386-87, 1399; vol. 10, pp. 1524-26. 1514, vol. 12, pp. 1653-54]; 

Chow introduced Jordan to Tina Liang, who wanted to purchase high end stolen alcohol from Jordan, 

and they subsequently entered into two such deals [vol. 9, pp. 1404-05; vol. 10, pp. 1417, 1427-28, 

1436-42]; Chow introduced Jordan to Elaine Liang and Richard Gee, who wanted to know if Jordan had 
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the ability to launder money internationally and expressed an interest in purchasing alcohol [vol. 10, pp. 
1424-25; vol. 11, pp. 1610-12]; Chow caused Nieh to introduce Jordan to Yun and Pau as replacements 
for Chiu in providing money laundering services, and they subsequently laundered money for Jordan 
and purchased stolen cigarettes from him [vol. 10, pp. 1448-51, 1457-58, 1465-75, 1482-92; vol. 11, pp. 
1539, 1551-56; vol. 12, pl654]; Chow introduced Jordan to Li, who offered Jordan a variety of criminal 
opportunities, including sale of firearms, drugs, money laundering, and stolen Rolexes [vol. 11, pp. 
1561-65, 1577, 1584; vol. 16, pp. 2443-45]; and Chow introduced Jordan to Keith Jackson. That 
relationship developed into Jordan purchasing numerous firearms from Jackson, Brandon Jackson, and 
Marlon Sullivan [vol. 11, p. 1588; vol. 12, pp. 1646-51]; entering into a deal, at the defendants’ request, 
for Jordan to sell ten kilograms of cocaine [vol. 12, p. 1665]; the defendants being prepared to provide 
murder-for-hire service for Jordan [vol. 12, pp. 1667-69]; and from mid-2013 until the date of the case 
takedown, Keith Jackson and Leland Yee engaging in an arms trafficking conspiracy. Vol 12, pp. 1666- 
67. 

Under these circumstances, it was entirely reasonable and, in fact, prudent use of law 
enforcement resources to continue the investigation and not terminate it too early. See, United States v. 
Smith, 538 F.2d 1359, 1362 (9th Cir. 1976)(in rejecting outrageous government conduct claim, finding 
that “[i]t was sound law enforcement practice for the Drug Enforcement Administration to cast its net as 
far as possible in order to gather evidence of drug violators associated with [the defendant], as well as to 
cement its case against him.”) 

Finally, it is worth noting that over the course of this long investigation, the government took 

practical steps to minimize harm and certainly engaged in no conduct that could be deemed offensive. 

The items that the government supplied to the defendants were neither dangerous nor illegal. In a 

number of instances, the government declined invitations to engage in criminal activity, such as Chow’s 

proposal to deal in military-grad tungsten [see Vol 9, pp. 1309, 1319-20]; Nieh’s attempt to introduce 

Jordan to another individual who could launder money for Jordan [id. p 1367]; Chow’s suggestion that 

Jordan engage in drug trafficking with A1 Nishikawa [id. pp. 1493, 1496]; Chow’s introduction of 

Jordan to Ah Chut, who was interested in bulk cash smuggling [id. pp. 1534-35, 1589-90]; repeated 

requests by Keith Jackson, Brandon Jackson, and Sullivan that Jordan supply them with narcotics [id. p. 

U.S. OPPOSITION TO MOTION TO DISMISS 
14-CR-0196 CRB 20 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1471 Filed 06/14/16 Page 25 of 41 


1582; vol. 10, pp. 149801500; vol. 12, p. 1664]; and Siu’s offer to sell Jordan large quantities of cocaine 
[vol. 9, p. 1306]. 

Furthermore, in the course of the investigation, the government purchased and took off the street 
approximately seventy-five firearms - approximately thirty purchased by SA Jordan from the 
defendants, and another forty-five seized in search warrants. Vol. 22, pp. 4029-30. This included 
automatic weapons, silencers, and guns with serial numbers obliterated. Id. SA Jordan testified that this 
was a priority in the investigation. Vol. 11, p. 1595. 

v. Black Factor 6: Nature of crime being investigated and the need for the 

investigative technique 

The final factor that the Court examines in evaluating a claim of outrageous government conduct 
is “the need for the investigative technique that was used in light of the challenges of investigating and 
prosecuting the type of crime being investigated.” Black, supra, 733 F.3d at 309. “[I]n evaluating 
whether government conduct is outrageous, the court must consider the nature of the crime and the tools 
available to law enforcement agencies to combat it.” Twigg, supra, 588 F.2d at 378 n.6. The Black 
Court noted that it had previously held that the government’s offer of a $200,000 finder’s fee 
inducement during an investigation was not outrageous “because large sums of money are common to 
narcotics enterprises and necessary to create a credible cover for undercover agents.” Black, at 309, 
citing United States v. Emmert, 829 F.2d 805, 812 (9 th Cir. 1987). “Similarly, in Wiley, we approved of 
the government’s activation of a prison smuggling scheme ‘[g]iven the difficulties of penetrating 
contraband networks in prisons.’” Black, at 309, citing United States v. Wiley, 794 F.2d 514, 515 (9 th 
Cir. 1986). 

In Black, the Ninth Circuit recognized the difficulties faced by law enforcement in investigating 

stash house robberies - “largely unreported crimes that pose a great risk of violence in residential 

communities.” Black, supra, 733 F.3d at 309. The district court credited the testimony of the case agent 

“that many home invasions related to drug deals involve disputes between rival gangs, and trying to 

arrest one gang in the act of robbing another can lead to shoot-outs and hostage taking.” Id. The Court 

found that “[t]he reverse sting tactic was designed to avoid these risks to the public and law enforcement 

officers by creating a controlled scenario that unfolds enough to capture persons willing to commit such 
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an armed robbery without taking the final step of an actual home invasion.” Id. The Court 
acknowledged the risks in such a “government-created fictional operation,” and emphasized that in 
evaluating the case before it, the existence of tape and video recordings “to prove what was actually said 
and done” weighed heavily in its review of the record. Id. at 310. 

The government faced similarly challenging circumstances here. The government was seeking 
to investigate a criminal enterprise run by a violent and savvy leader who had been prosecuted and 
convicted of RICO charges previously. The crimes in which Chow and his enterprise were allegedly 
engaged, including the murder of Allen Leung, were serious crimes that demanded investigation. The 
nature of the organization was one that was extremely paranoid and difficult to penetrate. As described 
in the Affidavit of FBI Special Agent Emmanuel V. Pascua, filed January 17, 2012, in support of the 
first application for installation of a wiretap in George Nieh’s car, CR 12 90031 MISC JSW, attached to 
this motion response as Exhibit 3 and filed separately under seal as the United States’ Supplemental 
Exhibits in Support of Opposition to Motion to Dismiss for Outrageous Government Conduct [Under 
Seal], it was known that Chow never discussed illegal activities over the phone because he believed his 
phones were always being monitored by law enforcement. Id. at pp. 17-18. It was also known that 
Chow tried to insulate himself by making self-exculpatory statements about his lack of involvement in 
or knowledge of any criminal activity. Id. at pp. 18-19. At that same time, it was known that Chow 
occasionally made statements acknowledging such knowledge and involvement. Id. The section in the 
wiretap affidavit on necessity described the difficulties in penetrating Chow’s organization through 
confidential sources, undercover operations, physical surveillance, and other investigatory techniques. 

Id. pp 55-77. Andy Li confirmed that after he and Chow sustained federal convictions arising out of 
RICO charges in the late 1990s, he and Chow never had conversations on the phone in which they spoke 
openly about criminal activity. Vol. 16, p. 2323. Li testified that he and Chanthavong made efforts to 
“keep [Chow] clean” and protect him by separating Chow from the criminal activity in which they 
engaged with UCE 4599. Vol. 16, p. 2416. 

Once David Jordan was introduced to Chow, concerns about the difficulties in determining 

Chow’s actual involvement with the criminal activities of his associates were borne out. Jordan and 

fellow undercover Jimmy Chen both testified about Chow demonstrating his initial lack of trust in them 
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by trying to feel for body wires, and Jordan testified about how Chow often whispered in conversations 
with SA Jordan. Vol. 8, pp. 1166, 1278-79. Jordan said that Chow always felt he was being recorded. 
Id. p. 1279. Andy Li and A1 Nhingsavath questioned and tested Jordan, skeptical of Jordan’s claim that 
he was mob-connected in New Jersey. Vol. 9, pp. 1565-69, 1578-80. Kevin Siu presented Jordan with a 
small amount of cocaine and challenged Jordan to test it. Vol. 8, pp. 1290-1293. 

Jordan testified that at times, he needed to be more than passive in his interactions with Chow 
and his associates. Vol. 9, p. 1282. This was due to the way Chow set up his organization: “just like a 
lot of criminal organizations, the head of the organization tends to isolate themselves.” Id. See also, 

Vol. 12, pp. 1754-55, 1782. Jordan explained that if he did not take a “little more aggressive path,” he 
would “stay at a level of mediocrity in the criminal enterprise, and I probably will not graduate into 
engaging in criminal conversations with Mr. Chow.” Vol. 9, p. 1282. For instance, Chow’s associates 
would ask Jordan not to talk to Chow about what he had been doing with the associates, Jordan would 
agree, and then Jordan would talk to Chow directly. Id. at 1282-83. 

Jordan testified that it was “a consistent theme throughout the course of my undercover 
investigation” that Chow’s associates, such as Nieh and Siu, “to provide cover for Mr. Chow” by 
denying that Chow knew anything that was going on so that he was “in essence, protected.” Vol. 9, pp. 
1303-04. The associates could not always maintain that cover and would make statements inconsistent 
with Chow lacking knowledge. Id. Nieh in particular acted as middleman between Chow and Jordan. 
For instance, when Jordan was on the verge of providing money laundering services for Elaine Liang 
and Serge Gee, Nieh conveyed advice from Chow. Vol. 12, pp. 1621-24. Nieh confided that he told 
Chow “everything we’ve done” and always gave Chow half of “everything.” Id. pp. 1625-26. Jordan 
testified that Chow himself would deny knowledge and feign ignorance, but then would turn around and 
have conversations about ongoing criminal activity. Vol. 9, p. 1305. 

Chow sent various associates such as Nieh, Siu, and Chiu to work with David Jordan and pretend 

that Chow had no knowledge or role, and to test to see if they were arrested. When they were not 

arrested and time passed, Chow became more comfortable and open with Jordan. Jordan testified that 

his relationship with Chow and Chow’s associates shifted once Jordan was inducted as a consultant into 

the Chee Kung Tong in March 2012. Vol. 9, p. 1317. Jordan said that there were “more open 
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conversations about illegal activity; more opportunities; more introductions.” Id. p. 1318. Importantly, 
this included Chow opening up and having conversations with Jordan about his involvement in the 
murder of Allen Leung [see vol. 12, pp. 1636-1640; 2231-2232], and his issues with Jim Tat Kong. See, 
Vol. 9, pp. 1393-98; Vol. 12, pp. 1635-37. After Chow introduced Jordan to Andy Li, Li also provided 
critical intelligence about Chow’s plans to have Kong murdered. Vol. 10, pp. 1418-20, Vol. 11, pp. 
1532-33. Nieh and Pau opened up and described themselves as part of the “bad part” of the Chee Kung 
Tong. Vol. 10, pp. 1497-98, 1556-57, 1603. Chow confirmed that and told Jordan that he, Jordan, was 
part of the “bad part of the Tong.” Id. p. 1560. 

Based on everything that was known about Chow, it is reasonable to infer that Chow never 
would have engaged with and opened up to David Jordan had it not been for the long duration of the 
relationship with him. The method adopted by the government agents for conducting the investigation 
of Chow and his enterprise - infiltration and engaging with them in criminal conduct over a sustained 
period of time - was the only means for successfully investigating a varied criminal enterprise led by a 
dangerous individual responsible for murder. 

Chow’s argument that the undercover investigation did not target the crimes in which Chow and 

his associates were suspected is both inaccurate and misses the mark. First, contrary to Chow’s claims, 

some of the crimes that Chow and his associates ended up committing with Jordan, such as money 

laundering, distribution of drugs, and a racketeering conspiracy, were named as target offenses in the 

first wiretap affidavit. See Wiretap Application, pp. 5-6, Govt’s Supplemental Exhibits, filed under seal. 

Second, Chow cites no authority for the proposition that the crimes in which the undercover agent 

engages the suspects must be those specific offenses under investigation, especially when the criminal 

enterprise is as wide-ranging as that with which Chow and the other defendants were associated. As 

Jordan explained in his testimony, there was only so much the FBI could do in engaging in criminal 

activity with the subjects. Vol. 12, p. 1728. The FBI could not engage in certain crimes such as selling 

firearms and drugs. Id. Consequently, Jordan focused on crimes such as money laundering, stolen 

liquor, and stolen cigarettes that had the least amount of societal harm. Id. pp. 1728-30. This strategy 

made sense as a means of gaining access to Chow and his associates and determining the nature and 

breadth of the criminal enterprise. 
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Finally, in light of all of the above, it is apparent that the facts in United States Batres-Santolino, 
521 F.Supp. 744 (N.D. Cal. 1981), cited by Chow, are distinguishable from those here and the district 
court’s finding of outrageous government conduct in that case has no application in this case. In Batres- 
Santolino, there was no evidence in the record, and the government did not argue, that the defendants 
had previously been involved in the same type of crimes in which they participated with the government 
informant “or that they were ever involved in criminal activity.” Id. at 752. Further, there was no 
criminal enterprise until the informants’ actions “prompted them to create one.” Id. In addition, the 
court found that the defendants “had no organization or ability” to commit the drug smuggling for which 
they were ultimately charged; “[s]o again, the government obliged them and arranged that part of the 
enterprise as well.” Id. Based on the entire record, court found that “this is not a case where the 
government is ferreting out ongoing criminal activity. It is a case where the government, through its 
agent went about putting persons into business of crime for the first time.” Id. As amply demonstrated 
above and supported by the record, those are clearly not the circumstances presented here. For ah of 
these reasons, Chow’s claim of outrageous government misconduct in the manner in which the 
government carried out the instant investigation fails, and his motion to dismiss the charges against him 
on those grounds should be denied. 

C. Chow’s Miscellaneous Claims of Government Misconduct Are Meritless and Do Not 

Justify Dismissal of the Indictment Pursuant to the Court’s Supervisory Authority 

Alternatively, Chow argues that even if the Court finds that the government’s conduct in the 
investigation was not misconduct rising to the level of a due process violation, the Court should 
nevertheless exercise its supervisory authority to dismiss the indictment. Chow further argues that for 
nine other reasons, listed in his motion as “Other Instances of Government Misconduct,” the Court 
should similarly exercise its supervisory authority and dismiss the indictment. Chow’s assertion that his 
claims warrant dismissal of the charges against him under the Court’s supervisory power is baseless. 

“Supervisory power is commonly viewed as an inherent power to preserve the integrity of the 

judicial process.” United States v. Ramirez, 710 F.2d 535, 541 (9 th Cir. 1983). In Ramirez, the Ninth 

Circuit stated that it had previously “held explicitly that a federal court is empowered, pursuant to its 

inherent supervisory power, to dismiss an indictment in appropriate cases on the basis of governmental 
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misconduct.” Id. citing United States v. Owen, 580 F.2d 365 (9 th Cir. 1978). The Court noted, however, 
that the power “has been infrequently utilized [citations omitted], and a dismissal should be granted only 
when there is a clear basis in fact and law for doing so.” [citations omitted]. Ramirez, at 541. 

In United States v. Hasting, 461 U.S. 499, 505, the Supreme Court listed three purposes which 
may properly underlie use of the power: (1) to implement a remedy for violation of recognized rights; 
(2) to preserve judicial integrity by ensuring that a conviction rests on appropriate considerations validly 
before the jury; and (3) as a remedy designed to deter illegal conduct. Id. at 505; see also Ramirez, at 
541. “A court may exercise its supervisory powers to dismiss an indictment in response to outrageous 
government conduct that falls short of a due process violation.” United States v. Ross, 372 F.3d 1097, 
1109 (9 th Cir. 2004), citing United States v. Barrera-Moreno, 951 F.2d 1089, 1091 (9 th Cir. 1991). 
Dismissal based on the court’s supervisory authority powers is reviewed for abuse of discretion. Ross, at 
1109. 

“To justify exercise of the court’s supervisory powers, prosecutorial misconduct must (1) be 
flagrant and (2) cause ‘substantial prejudice’ to the defendant.” Ross, supra, 372 F.3d at 1110. See also 
United States v. Jacobs, 855 F.2d 652, 655 (9 th Cir. 1988)(describing dismissal of an indictment as a 
“disfavored” and “drastic” remedy). 

In the instant case, as shown above, there is no basis for the Court to conclude that actions on the 
part of law enforcement agents exceeded the bounds of permissible conduct, much less that the 
investigation involved outrageous government conduct. Accordingly, there is no basis for the Court to 
dismiss the indictment on those grounds. See Ramirez, supra, 710 F.2d at 541(rejecting request to 
dismiss the charges under the court’s supervisory power where court found the officers’ conduct did not 
constitute outrageous government conduct). Further, as the Court held in Berrera-Moreno, supra, 951 
F.2d at 1092, the manner in which the investigation was conducted “is not relevant to judicial integrity 
because it occurred outside the courtroom,” and thus does not provide a basis for the exercise of the 
court’s supervisory authority. 

As discussed below, Chow’s nine additional allegations of misconduct by government agents 

and prosecutors are without merit and provide no basis for dismissal of the indictment pursuant to the 

Court’s supervisory authority. The actions about which Chow complains in no way constituted 
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misconduct, nor did they imperil the integrity of the judicial process. 

i. Chow Provides No Support For His Claim That the Government Tampered With the 

2012 San Francisco Mayoral Election 

Chow alleges that the FBI “channeled vast sums of money into the mayoral elections in San 
Francisco” in 2012 and thereby “tampered” with the election. Chow provides absolutely no support for 
this bald claim, despite the Court’s order that any motion to dismiss for outrageous government conduct 
be accompanied by citations to the record. See Document 1442. Chow’s claim of government 
misconduct on this ground should be denied. 

ii. The Government Acted Properly in Its Dissemination of Information About The Instant 

Case to the Media 

Chow claims - again, without any factual support or citations to the record - that in connection 
with the instant case, the government engaged in an “aggressive media campaign” in which it made false 
assertions to the public in an effort to prejudice the public and potential jurors. Apart from his assertion 
that he was “irreparably harmed” by these actions, he does not describe how he was harmed, nor provide 
support for that contention. 

Chow fails to back up his claim because, in fact, there is no merit to his claim. In connection 
with the instant case, in which twenty-six defendants were initially charged and there was significant 
public interest, the government issued only three press releases. Copies of those press releases are 
attached as Exhibit 4. The U.S. Attorney’s Office issued the press releases at critical junctures in the 
case: on March 26, 2014, when many of the defendants were arrested and the federal criminal 
complaint was unsealed; on April 4, 2014, when the grand jury returned the original indictment in the 
case; and on January 8, 2014, when the jury returned the guilty verdicts against Chow. Id. 

This was hardly “an aggressive media campaign.” In contrast to repeated and continuous pre- 
trial press conferences and comments to the press by Chow’s counsel and media interviews with Chow 
broadcast before trial, no representatives of the government held a press conference or made a statement 
to the media. Chow does not assert otherwise. Further, with the exception of brief and appropriate 
comments by the U.S. Attorney and San Francisco FBI Special Agent in Charge in the post-verdict press 
release, the press releases contained factual information relating to the investigation and charges and 
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information contained in the Criminal Complaint, which at that point was in the public record. Although 
Chow complains that the information disseminated by the government in the press releases contained 
“false assertions of his guilt,” he provides no evidence to support that contention. 

Chow’s motion to dismiss the indictment on this basis is without merit and should be denied, 
iii. David Jordan Never “Pushed” Money On Chow 

Chow claims that undercover agent David Jordan pushed money on Chow when Jordan allegedly 
knew Chow was inebriated. As evidence he suggests that the first time Jordan gave Chow money, on 
March 18, 2011, Jordan did so specifically because Chow was drunk, suggesting that Jordan 
inappropriately took advantage of Chow. Def. Mot. pg. 23-24. In fact, the opposite occurred. As 
evinced by the transcript of the recording of that meeting, portions of which were displayed for the jury 
at trial, Jordan noted to co-defendant George Nieh that Chow appeared to be drunk, and that as a result 
Jordan did not want to give Chow an envelope containing cash that evening: 

UCE-4599: Shall I give it to him tonight or tomorrow? 

George Nieh: Give it to him later. 

UCE-4599: I’ll give it to him tomorrow, because he’s drunk. 

George Nieh: Yeah, yeah. 

Bates US 800002 1D49 (second file), 2:21:00 - 2:22:00. A few minutes later in the conversation, Nieh 

encouraged Jordan to give Chow the money anyway that night.: 

George Nieh: If you’re gonna give it to him tomorrow, might as well give it to him 
tonight. 

UCE-4599: Yeah, you know what, I’ll see him then. I want to make sure that he’s - 
you know, because he’s pretty [INDISCERNIBLE 02:23:57]. 

George Nieh: No problem. 

UCE-4599: He’s pretty fired up. I just want to make sure that - 

George Nieh: Because I did what you told me and [INDISCERNIBLE 02:24:03]. 

UCE-4599: Yeah, yeah, no. Yeah, no, that’s good. 

[Background Conversation - no discernible conversation] 

UCE-4599: I’ll see him tomorrow, right? We’ll see him tomorrow night? 

George Nieh: I don’t know about that but he’s gonna be busy. 
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UCE-4599: Yeah. Yeah. 

Id. at 2:23:00 - 2:24:30. Jordan then tried to confirm with Chow’s girlfriend Alicia Lo that Chow would 

be at dinner the following evening, because Jordan had a “little gift” that he wanted to give to Chow. Lo 

then tried to convince Chow to come to dinner the following night. Id. at 2:32:00 - 2:35:00. Chow 

declined, explaining that he was busy the following night. Id. at 2:35:00 - 2:36:00. At that point, 

Jordan seized an opportunity to give Chow an envelope of cash. In short, the notion that Jordan tried to 

push an envelope of money on Chow because he recognized Chow was drunk is entirely inaccurate. 

The defendant cites to two additional occasions on which Jordan supposedly took advantage of 

Chow’s inebriated state to allegedly force money on him. First, he cites to a portion of the complaint 

affidavit in this case that appears to refer to a transaction on August 1, 2011. The defendant claims that 

the recording of this transaction shows that during the transaction Chow “put up a fight” in trying to 

prevent Jordan from giving him the money. The defendant overlooks the fact that Jordan testified about 

that very transaction at trial while Jordan was on the stand. Jordan testified as follows: 

Q. During the course of that night [identified earlier as August 1, 2011; see Vol. 9 p. 
1379], did you make any payment to Mr. Chow? 

A. I believe so. 

Q. Do you recall how much? 

A. If I recall correctly, it was a thousand dollars. 

MR. FRENTZEN: Could we play that transaction, please? 

(Audiotape was played but not reported.) 

BY MR. FRENTZEN 

Q. All right. Was that the No, no, no — was that payment of an envelope? 

A. It was, followed by the typical response: Working on my book deal, and How's 

Jimmy doing? 

Q. Did Mr. Chow take the envelope? 

A. Immediately. 

Vol. 9, pp. 1380-81 (emphasis added). Counsel for the defendant cross-examined Jordan about this 

payment, but only to confirm whether payment was actually made, not as to whether Chow was drunk at 

the time of the payment, or whether he resisted the payment at all. Vol. 12, pp. 1680-81. 
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The second occasion is a payment that Jordan made to Chow on September 22, 2011. The 
defendant claims that the transcript and the audio reflect that “Chow attempted to forcibly give the 
envelope back.” It doesn’t. This recording too was played at trial; again, counsel for the defendant 
cross-examined Jordan about this payment, but at no point was there any testimony that Chow tried to 
give the envelope back. To the contrary, after listening to the recording, Jordan testified as follows. 

Q. No criminal discussion. Right? 

A. Well, I think there was some discussion. I said, We're so good together. We're 
working well together. Right, George? George agrees. I think that is — would 
satisfy, in my mind, talk about criminal activity. 

Q. Why didn't you just say, This is for money laundering? 

A. Because I would probably be — I would sound like a cop if I said that. 

Q. Or maybe my client would have said "No" if you were to say that? 

A. Oh, yeah. He always said " No " anyway. Mr. Briggs, he repeatedly said ”No,'' but 

he always took the envelope. 

Vol. 14, pp. 2011-2012 (emphasis added). More generally, Jordan testified on direct exam that Chow 
“never” turned any money down from Jordan, and that as their relationship grew stronger, Chow even 
stopped protesting “no, no, no” when Jordan handed him envelopes. Vol. 8, p. 1281. 

In any event, the defendant’s claim of outrageous government conduct consists of a grand total 
of three payments of $1,000 each, conducted in 2011, at the very beginning of the investigation. Chow 
makes no reference to the remaining 22 occasions from 2011 to 2014 on which Chow took money from 
Jordan, totaling $58,500. Jordan testified that Chow in general “never” turned down any money from 
Jordan, and that as their relationship grew stronger, Chow even stopped protesting “no, no, no,” when 
Jordan handed him envelopes. Vol. 8, p. 1281. Nor can Chow suggest that his will was overcome by 
alcohol on those 22 other occasions. To the contrary, Jordan specifically testified that after the first few 
payments to Chow, Jordan deliberately started arranging meetings with Chow during the day and at 
lunchtime, during which “there was hardly any alcohol consumed.” Id., p. 1278. In short, there is no 
factual basis to conclude that David Jordan ever “pushed” money on Chow, while inebriated or 
otherwise. 
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iv. Chow’s Claim that FBI Agents Lied Is Entirely Unsubstantiated 

Chow’s next example of supposed outrageous misconduct by the government is truly perplexing. 
He claims that there were numerous occasions on which FBI agents lied in affidavits or on the witness 
stand, but then offers only one instance in support: David Jordan’s testimony that Chow leaned into 
Jordan’s ear at a karaoke bar and whispered that Chow knew of and approved of all criminal activity in 
his organization, a statement that was not picked up on Jordan’s recording device. Chow now claims 
now that this whispered statement did not happen, and that it was outrageous of the government to offer 
evidence that it did. Yet Chow did not cross-examine Jordan about the whisper when Jordan was on the 
stand, nor did Chow even argue to the jury that they should disbelieve Jordan’s testimony that it 
occurred. See, e.g. Gov’t Rebuttal Argument, Vol. 32, pp. 5784-86 (noting that the existence of the 
whispered statement to Jordan was unchallenged). On top of that, Chow now offers no actual evidence 
to contest whether the statement occurred, other than his own unsubstantiated conjecture and 
speculation. In other words, the uncontroverted evidence at trial showed that Chow made the statement, 
and there was nothing outrageous or even inappropriate about the government offering testimony about 
it. 


v. There Was No Gag Order in This Case, and the Government in No Way Prevented Chow 

From Communicating With the Media 

As an extension of his argument that the government engaged in an aggressive and improper 
media campaign against him, see Section 2, above, Chow asserts that the government engaged in further 
misconduct by publicly “insinuating” that it had evidence against him. As support for this contention, 
Chow cites a passage from an August 6, 2014 news article describing the charges against Chow and 
others. The article cited reported the return of the Superseding Indictment against Chow, State Senator 
Leland Yee, Keith Jackson and others alleging RICO conspiracy charges among other charges. 
Document 370. The article was based on information contained in the Superseding Indictment and 
Criminal Complaint. Neither the U.S. Attorney’s Office or the F.B.I. issued a press release or make any 
type of statement about the Superseding Indictment, and Chow provides no support for his contention 
that the article was based on statements made by the government other than in the Complaint. 
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Further, while Chow claims that the information reported in the news article was “lies” that 
“infected the potential jury pool,” he provides no support for that claim. Indeed, it would be difficult to 
do so given that the jury has returned guilty verdicts against Chow on all charges, and thus necessarily 
found that the evidence supported the charges. 

Chow also alleges that the government engaged in yet further misconduct when, after infecting 
the jury pool, it sought and obtained a “gag order,” thereby effectively preventing the defendants from 
responding to the Government’s public statements. This argument is preposterous. First, there was no 
gag order in this case; at no point did the Court order the parties not to make public statements about the 
evidence or the case. If Chow is referring to the Protective Order issued by the Court on May 19, 2014, 
Document 302, that order in no way constituted a gag order. See, Document 302. As Chow is well 
aware, the Protective Order only limited who had access to materials provided to the defendants in 
discovery and the defendants and how those materials were to be handled and maintained. Id. Second, 
Chow has not explained how he was prejudiced by this alleged misconduct on the government’s part. 

Finally, the notion that Chow’s counsel was somehow prevented from talking to the press and 
presenting their position to the public is simply untrue. If anything, it was Chow and his attorneys who 
waged the kind “aggressive media campaign” that Chow now accuses the government of conducting. 10 
Chow’s motion to dismiss on these grounds should be denied. 

vi. Allegations of Lavish Spending Were Concocted Entirely By the Defendant 
Next, the defendant suggests that his indictment should be dismissed for outrageous government 
misconduct because the government “likely spent over $4 million on this investigation.” Once again, 


10 See, e.g., Shrimp Boy’s Day in Court, Elizabeth Weil, New York Times Magazine, October 
13, 2015 (available at http://www.nytimes.com/2015/10/18/magazine/shrimp-boys-day-in-court.html, 
last accessed on June 13, 2016); see also Shrimp Boy Revealed: The Life And Trials of Raymond Chow 
Told By His Attorneys, November 3, 2015 (available at 

https://www.youtube.com/watch?v=FKVPX6aglvE, last accessed on June 13, 2016) (interview by 
“LipTV” with attorneys Curtis Briggs and Tyler Smith in which Briggs notes, among other things, that 
“everything was fabricated by the FBI agent,” that Chow was being prosecuted only because “certain 
members of the FBI were offended that Chow went on Gangland,” which also “pissed off certain people 
at the United States Attorney’s Office,” that prosecutors were “obsessed with winning at all costs,” and 
that prosecutors threatened Chow with the death penalty if Chow did not agree to a continuance; see 
also Interview By Pat Thurston on KGO Radio on September 18, 2015 of attorney Curtis Briggs (in 
which Briggs alleges that undercover agents continued investigation against Chow because agents 
supposedly had girlfriends in San Francisco and did not want to be posted to Utah instead. Available as 
of June 13, 2016, at https://itunes.apple.com/us/podcast/pat-thurston/id972749445 . 
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the defendant offers no citations to the record to support his argument, and in fact, his argument is 
replete with factual misrepresentations and misstatements. For example, the defendant claims that 
undercover agents “took Raymond Chow on a fishing trip to Hawaii.” Def. Mot. 29 line 12-14. This is 
plainly not true; undercover agents took Chow fishing while Chow was already in Hawaii of his own 
accord, to be sure, a boat outing that cost approximately $800, according to testimony. Vol. 8, pp. 

1164, 1219. But claiming that the government paid for Chow’s entire trip to Hawaii is not tme. Along 
similar lines, in an effort to paint David Jordan as a profligate, careless spender the defendant claims that 
Jordan bought Alicia Lo $250 “shots” of whiskey at the “city’s finest bars.” Def. Mot. 29 lines 17-19. 
He did not; there was another undercover agent, Jimmy Chen, who was posing as a well-funded 
businessman, who bought Lo one shot of expensive cognac at one bar on one occasion, after he and 
Chow discussed that particular brand of cognac. Vol. 8 pp. 1159. More troublingly, though, there is no 
evidence - none - that David Jordan tipped valets $100. Def. Mot. p. 29; Vol. 14, p. 2042. There is no 
evidence - none - that taxpayers paid for a Rolex watch for David Jordan. Id. There is no evidence - 
none - that the FBI misreported the progress of the investigation so that they could use taxpayer money 
to rent an undercover apartment. Vol. 22, p. 4033. These are simply outlandish allegations that the 
defendant has concocted, and as such cannot properly from the basis of a motion to dismiss. 

vii. There Is No Evidence That David Jordan Tried To Improperly Perpetuate This 

Investigation 

Chow next claims that David Jordan tried to improperly perpetuate this investigation to advance 
his career. There is no evidence to support this claim. Specifically, Chow points to an excerpt of a 
recording in which Jordan told another undercover agent to “put in a good word for him.” Def. Mot. p. 
30. Jordan clarified on cross-examination, however, that by saying this, he meant for the other 
undercover agent to put in a good word for him within the undercover community, not with FBI 
supervisors or with FBI headquarters: 

Q. So you meant within the undercover community? 

A. And that's all. That's all. Not headquarters, sir. 

Q. So did you feel like you needed to be celebrated for your accomplishment? 

A. No. I just said it as a matter of fact, you know. 
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Vol. 15, pp. 2198-99. Along similar lines, Chow claims that Jordan told another undercover agent that 
Chow had offered to introduce Jordan to an individual in Mexico, and that Jordan then told the 
undercover agent, “that’ll keep us going for a while.” Def. Mot. p. 30-31. Again, Jordan clarified on 
cross-examination that he was not suggesting that they could keep the investigation going for a while; 
rather, he was suggesting that it would take the agents a long time get approval and logistics in place to 
conduct an operation in Mexico. 11 In other words, there is no evidence to support Chow’s claim. 

viii. David Jordan Did Not Encourage Anyone To Kill Jim Tat Kong 

Next Chow argues that the government committed outrageous misconduct because, as he sees it, 
David Jordan offered to murder Jim Tat Kong, and then urged Andy Li to do the same. The defendant 
tried to advance this theory during trial, when he asked David Jordan whether Jordan remembered 
offering to kill Kong for Chow. Jordan replied that he did. On redirect, Jordan explained that from an 
investigative standpoint, “if the Government was in control of the contract to kill Mr. Jim Tat Kong, we 
could obviously — we would not do that. We would be in control of the situation and Mr. Jim Tat Kong 
would probably be alive today.” Vol. 15, p. 2238. The propriety of Jordan’s conduct was well 
understood by the Court (though not, apparently, by counsel for the defendant:) 

MR. BRIGGS: I said, "Do you remember soliciting Raymond Chow for you to murder Jim Tat 
Kong on his behalf?" He said, "Yes." 

THE COURT: Yeah. In that context, yes. Okay. So you're saying — now, is it your point that 
that's illegal? 

MR. BRIGGS: Yes. 

THE COURT: Ah. Okay. Fine. As a matter of law, you're wrong. Okay. 

MR. BRIGGS: Without authorization — 

THE COURT: As a matter — that doesn't even make sense. 

MR. BRIGGS: If he - 

THE COURT: No, no. Mr. Briggs, just listen to me. I'm an undercover officer and I'm a cop, and 
I'm with a person who said — who said, "I'm going to kill Jones." You know what 
I would expect the officer to do? "Well, can I help?" 


11 Jordan also clarified that the communication was not with another undercover agent, UCE 
4773, as Chow alleges in his motion, but with the case agent, Emmanuel Pascua. 
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MR. BRIGGS: Yes. 

THE COURT: "Is there something I can do?" 

MR. BRIGGS: Right. 

THE COURT: "Tell me the details." That's not illegal. That's police work. And I regret, I regret 
you don't understand police work. 

MR. BRIGGS: Your Honor, my client — 

THE COURT: That's actually — that's actually police work, and the reason it's police work — 
well, you can smirk, Mr. Briggs — but the reason it is police work is because, as 
the agent testified, he believed that if he can get involved in that plot, he then will 
have some power to be able to stop it occurring. That's why it's police work. And 
it may be your view that if that episode — if that set of facts exists, that he — 
before he says anything, he has to go to FBI headquarters and get permission of 
Bob Mueller or Comey or J. Edgar Hoover, that can be your view of how you 
want the FBI to act. It is not a correct view of the law. 

Vol. 23, pp. 4460-62. 

ix. Chow Provides No Evidence or Legal Authority for His Contention That The 

Government Engaged in Misconduct In Calling Gooperators as Witnesses 


Chow’s final claim of government misconduct is that the government presented the testimony of 
cooperators knowing that their testimony was untrustworthy. Chow cites “two star witnesses” — Cam 
Wong and Andy Li, who offered testimony about Chow’s involvement in the murder of Allen Leung 
and Chow’s solicitation of the murder of Jim Tat Kong, respectively. Chow argues that Wong could not 
keep his stories straight about the day of the Leung murder. As to Li, Chow argues that the government 
put Li on the witness stand despite having argued during pre-trial detention proceedings that the Court 
could not trust Li. 

Chow’s argument that this constitutes government misconduct fails for several reasons. First, it 
should be noted that Wong was not the only cooperating witnesses who provided critical testimony 
about Chow’s involvement in the Leung murder. Joe Chanthavong and Thau Ben Cam both provided 
critical information linking Chow to the murder. Second, as to all of the cooperating witnesses, 
including Wong and Li, the government provided full disclosure to Chow, pursuant to its Brady 
obligations, of all impeachment information regarding the witnesses. Chow does not claim otherwise. 
In cross-examining Wong, Li, and the other cooperators, Chow made full and vigorous use of that 
impeachment information, including Wong’s and Li’s prior inconsistent statements, cooperation 
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agreements with the government, and past criminal conduct and convictions. Nothing was hidden from 
Chow and he had full opportunity to test the credibility of these witnesses before the jury. 

Finally, the issue regarding Li raised by Chow here was fully explained and litigated during the 
course of the trial. The matter arose when Chow moved to compel AUSA William Frentzen to testify at 
trial about statements AUSA Frentzen had made about Li’s lack of trustworthiness in a motion opposing 
Li’s motion for pretrial release. Document 1142. As the government clarified in its opposition to 
Chow’s motion, during the course of investigating Li’s basis for seeking release, the government 
discovered that Li had caused his wife and a friend to sign false declarations about a ballistic vest found 
in Li’s possession when he was arrested. Li’s counsel then submitted those declarations in support of 
the motion for release. Document 1144. Accordingly, in its opposition to Li’s request for release, the 
government argued that Li had “knowingly submitted false declarations to this Court in his effort to gain 
release.” Id. at 3; see also Document 462. This information was undoubtedly damaging to Li’s 
credibility and the government never argued otherwise. The information was no secret to Chow and the 
government provided full discovery of related information, including the FBI reports of the interviews 
with the declarants. During Li’s testimony at trial, the government raised and explored Li’s recruitment 
of the declarants and his knowing submission of false sworn declarations to the Court in order to secure 
his release. Vol. 16, pp. 2469-70. Chow pursued the matter again on cross-examination. Id. pp. 2549- 
53. 

Thus, the government presented a witness at trial who had engaged in dishonest conduct. The 
government also called witnesses who had given previous inconsistent statements. That is certainly not 
the first time the government has called such witnesses at a criminal trial. Chow provides no legal 
authority for the proposition that the government commits misconduct when it does so, especially when 
there is no evidence or claim that the government withheld impeachment information or the defendant 
was prevented from fully testing the credibility of the witnesses. Chow’s claim of misconduct on this 
basis fails. 
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III. CONCLUSION 

For all the reasons stated above, Chow’s motion for dismissal of the indictment on grounds of 

outrageous government conduct and/or government misconduct should be denied. 

DATED: June 14, 2016 Respectfully submitted, 

BRIAN J. STRETCH 
United States Attorney 

M_ 

SUSAN E. BADGER 
S. WAQAR HASIB 
WILLIAM FRENTZEN 
Assistant United States Attorneys 
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